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The State 
v. 
Jim, a Negro Slave. 


Indictment against A. for breaking a dwelling house in the day-time, no 
person being therein, and feloniously taking therefrom a bank note of 
the value of five pounds, concludes against the form of the statute: A. 
cannot be convicted of a capital felony. Such indictment should con- 
clude against the form of the statutes. 

The statute of 1806, ch. 6, makes capital the offence of breaking adwell: 
ing house in the day time, and feloniously taking therefrom money, 
goods, or chattels: a bank note was not the subject of larcency before 

' the statute of 1811, ch. 11. 


| Prom Cumberland. 7 


gi, : 
"THE indictment charged “ that Jim, a Negro slave, the 
_ property of Neill Shaw, late of the county of Cumber- 
* land, on the twenty-fourth day of September, in the year 
“of our Lord one thousand eight hundred and eighteen, 
“about the hour of one in the afternoon of the said day, 
“ the dwelling-house of one Gurdon Savage, then and there 
“ situate, then and there feloniously did break and enter, 


* no person being therein, and one bank note therein. be- 
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The State 


Vv 
Jim, a Slave. 
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“ ing, of the value of five pounds, issued by order of the | 
** President and Directors of the State Bank of North-Ca- 

“ rolina, &c. &c. of the monies, goods and chattels, of the 

‘* said Gurdon Savage, then and there being found, then 

“and there in the dwelling-house aforesaid, feloniously — 
“ did steal, take, and carry away, contrary to the form of 
“ the statute in such case made and provided, and against — 
** the peace and dignity of the state.” The Jury found a | 
special verdict, affirming the guilt of the prisoner, pro- 
vided the Court should be of opinion that he could be le- 
gally guilty of the felony charged in the indictment under 
the act of 1806, ch. 6; but if the court should be of opi- 
nion that if prisoner could not be legally convicted of the 
felony under that act, and it was necessary that the in- 

dictment should conclude against the form of that act and 
also against the form of the act of 1811, ch. 11, making 

bank notes a subject of larceny, then they found the pri- 


soner not guilty.* 


* The act of 1806, ch. 6. declares, “if any perron or persons shall’ 
“ break any dwelling-house, shop, warehouse or other out-house thereto 
“ belonging, or therewith used, in the day-time, and feloniously take away 
“any money, goods or chattels, of the value of twenty shillings or upwards, _ 
“ therein being, although no person shall be within such dwelling-house, 
“ shop, warehouse or other out-house, or shall comfort, aid, abet, assist, 
“ counsel, hire or command any person or persons tocommit such offence; 
“and being thereof lawfully convicted, or being indicted shal) 

“ mute, or peremptorily challenge more than thirty-five jurors, shall suffer 
“ death without benefit of clergy.” 

And the act of 1811, ch. 11. declares, “ that if any person or persons 
shall feloniously steal, take and carry away, or take by robbery, any Bank 
note, Check, or Order for the payment of Money, issued by, or drawn on 
any Bank, or other Society or Corporation within this State, or within any 
of the United States; or any Treasury Warrant, Debenture, Certificate o 
Stock, or other public security: or any Order, Bill of Exchange, Bond, 
Promissory Note or other obligation, either for the payment of Moncy c 
the delivery of specific articles, being the property of any other per- 
son or persons or of any Corporation, (notwithstanding any of the said par- 
ticulars may be termed in law clioses in action) such felonious stealing, 
taking and cxrrying away, or taking by robbery, shall be deemed and ¢on- 
strued to be felony of the sathe nature and in the same degree, and with 
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Tartor, -Chief-Justice, delivered the opinion of the J4*. 1819. 
Coart: en 









the © The questions arising in this case are, Ist. Whither the ” 
nen breaking open of a dwelling-house inthe day-tithe, no per- 7" * Sve. 
sly son being therein, and stealing therefrom a bank note, of 

of @ the value of five pounds, be a capital felony within the act 





of 1806, ch. 6 ; and, 2dly, if it be not, Whether the indict- 
ment is defective in not concluding against the form of both 
statutes mentioned in the special verdict.—The words of the 
act of 1806 are, “ If any person or ins shall break any 
dwelling-house, shop, warehouse, op other out-house there- 
to belonging or therewith used, in day-time, and felo- 
niously take away Money, Goods or Chattels, of the value of 
twenty shillings or upwards therein being, &c.”—Whate- 
ver could not be the subject of larceny when the act of 1806 
was passed, did not become tlie subject of a felonious tak- 
ing under that act. A bank note was considered as having 
no intrinsic value, not importing any property in posses- 
sion of the person from whom it is taken. Although the 
‘words used in the act might have a more comprehensive 
meaning in a testament, in favor of intention, yet in a penal 
law they cannot be construed to embrace bank notes. As 
the felony, therefore, described ih the act, is incomplete 
without the actual stealing of what the law deems Money, 
Goods or Chattels, the conviction under that act alone can- 
not be supported. 

- But the act of 1811, makes bank notes, subjects of lar- 
ceny, and from both acts together, the guilt of the 
_ prisoner can only be inferred. [Every indictment is pre- 
> sumed to be founded on the common law, unless some sta- 
- tute is indicated by the drawer of the bill, on which he 

means to prosecute: Nor can this be considered an un- 
meaning form, or useless refinement ; for the accused might 
often be thrown off his guard, by supposing that he was to 


or without benefit of clergy, in the same manner as it would have been, if 
the offender or offenders had feloniously stolen, or taken by robbery, Mo- 
ney, Goods or Property of like value with the Money or specific articles 
due or expressed on the face of such Bank Note, Check, Order, &c.” 
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be prosecuted at common law, if afterwards he. were pro. 
ceeded against by statiite ; or by being referred to one sta- 
“tute, and afterwards tried upon another, or upon both to- 
gether. To observe the law in this particular, is in effect 
to comply with the declaration of the Bill of Rights, by ap- 
prising every man, who is criminally prosecuted, of th 
specific charges against him. It is accordingly an est 
lished principle, that if a statute create an offence, or } 
the nature of an offence at common law, as by turning a mis- 
demeanor into a felony, the indictment must conclude against ® 
the form of the statute.# And if an offence is made so, not 
by one statute only, but by two or more taken together, the” 
reason is equally strong, that the accused should be refer- 
red to more than one statute in the indictment. In an in; 
formation for not coming to cburch by such a time, “ against’ 
the form of the statute,” and there being three statutes’ in’ 
this case, to wit, 1 Eliz. ch. 2. 23 Eliz. ch. 1. And 29 Eliz. 
ch. 6. And it not appearing which, it was adjudged ill:} _ 
The Defendant is, by this indictment, referred to one sta- 
tute : which shall he examine to prepare his defence? I 
he look into the act of 1806, he discovers that he cannot be 
convicted under it ; for he has not taken any thing which 
was then the subject of larceny. If he look into that of 
1811, he finds he may be convicted of a clergiable felony, 
by stealing a bank note, but not of a capital one, by break- 
ing a dwelling-house and stealing it therefrom. Whilstheis 
preparing his defence under one law, the prosecutor is\ar- 7 
ranging the charge under and by the perplexity’ 
papetrbey Aa! gaeiLurbAcis or 


eonviction. 


* 2 Hale’s Hist. 192. t Cro. Jac. 142, 
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as 


D- The State, 

ct v. | From Wayne. 

p Cherry, a Negro Slave. 

a Under the act of 1811, ch. 6, an indictment for murder may be « intelhigi- 
} ble and explicit,” and contain sufficient to induce the “Court to pro- 

<a ceed to judgment,” if the time and place of making the assault, be set 

is- forth, although they be not repeated as to the mortal blow. 

I 


+ 


The indictment charged “ that Abraham, a negro slave 
“ the property of John Howell, late of the county of Wayne, 
“ and State of North-Carolina, not having the fear of God 
“ before his eyes, but being moved and seduced by the insti- 
“ gations of the Devil, on the fourth day of November, in 
“ the year of our Lord one thousand eight hundred and se- 
«« venteen, with force and arms, in the county of Wayne, 
el ee ee 
“ peace of God, and the state, then and there being, felo- 
“‘niously, wilfully, ‘and. of his malice aforethought, did 
eo § “make an assault, and that the said Abraham with a cer- 
h' § “tain axe of the value of ten pence, current money of ‘the 
“ state aforesaid, which axe the said Abraham in both his 
“ hands then and there had and held, in and upon the said 
« Andrew Scott, on the right side of the head, near the right 
_ “ temple of) said Andrew Scott, feloniously, wilfully, and 
_ “of-his malice aforethought, did strike and beat, giving to 
“the said Andrew Scott, by'the striking and beating afore- 
-  saidy with the axe aforésatd, in-and upon the right side 
| “ of the head, near the right temple of him the said Andrew 
' Scott, one mortal wound; of the depth of two inches, and: 
_ breadth of ten inches;' of which said mortal wound the 
“said Andrew Scott then and there instantly died: &c. 
“&c. And that negro slaves Ben and Cherry, the reputed 
“property of Andrew Scott, were then and there each of 
“them present, and did then and»there feloniously, wick- 
salve tend ith malice aforethought, aid and abet the said 
“ Abraham in feloniously assaulting and striking the said 
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Jam. 1819. * Andrew Scott as aforesaid: &c. &c. And thatthe neg 
tesa, “* Slaves Abraham, Ben and Cherry, feloniously, wilfully 
ee, and of their malice aforethought, him the said Andrew 
Sle “ Scott did kill and murder, against the peace and dignity 

“ of the State.” 

The prisoner was convicted, and a motion was made b 

Mordecai, to arrest the judgment, for that the time a 
place of giving the mortal blow, were not set forth in the 
indictment ; and the motion being referred to this Court. 


Tayzor, Chief-Justice, delivered the opinion of 
Court : ; , 
An indictment ought to contain a description of the of- 
ee ee xpres 
ed with plainness, brevity and perspicuity, and acoc 
nied with those essential circumstances which coneur to a: 
certain-the fact and its nature. In the statement of 
and of their specification, great strictness has always been 
required in favor of life ; ee ee 
opinion of Siz. Mathew: Male, it. hod hagete the di 
reproach of the law. + cannot think it possible that's 
man can read thie indictment, withiet receiving: from: i 
the impression, that the assault, the holding of the axe in bot 
gis i a hp PRga cine. ree arma 
the same transaction, and that the last mentioned 
ed immediately. The assent lo dtasel tnhiwe henmial 
4th November, and that “ then and there” the negro 
Abraham held the axe in his hands, with which he struck 
the blow : ote pecan gett 
the blow itself. If a person were asked, upon reading th 
indictment, when and where the blow was given, he we 


(Tac cincentntanens'ef! team wae tenviah bdnovagll 
cularly required by the common law to be annexed ‘to t 
very fact of striking, not by sateutiaont dit volenrecilets 
but by express words ; in order that the offence may ap- 
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tion; and'that' the death should appear to have taken ‘place 
within a year‘and a day, computing from the time the blow 
was given’: ‘and ‘another reason‘as ‘to ‘the time, was, that 
the forfeitare of ‘the’ land related to thie day of giving’ the 
blow. That this’ was do, appears ‘froti Cotton's’ case,* 
which is expressly in point, and from which there has been 
no departure in any modern decision that I can find. By 
this case and the series of decisions to the same effect, to be 
found in Hale and Hawkins, I should feel myself conclu- 
sively bound, without being at liberty to scrutinize the rea- 
sons of them, were it not for our act,of 1811, ch. 6. which 
provides that it shall be sufficient to all intents and ‘ purpo- 
ses, that'the indictment shall contain the charge against the 
criminal, éxpréssed fh a plain, eaten and explicit man- 
ner, and that no, bill of indictment, shall. be quashed. or 


_ judgment. arrested, for or by reason of any informalities or 


when there appears to the Court sufficient in 


the face of the indictment, to,,induce. them to. praceed ‘to 
judgment. If, this, act of Assembly is not always to sleep 
inthe Statute Book, it never can;be.called into operation 


more fitly than. inthe present..case;;...for undoubtedly, the 


charge is set forth in. plain, intelligible and explicit man- 
ner. . The propriety of resorting to, this act.im the present. 
cage, is,mare evident, when it is,seen,im the books, ‘thatthe: 


exception, now, taken has been been yielded to only, («+ in fa- 
4 Bagg BP aii it would not, L.in.aw indictment: 


This proves, proof were necessary, 
that an i may be intelligible and. eaplicit, and con- 


tain sufficient tin aa to judgment, :. 
_ Without, the, time. and place being repeated as to the blow, 
’ if they had already been connected with the assault...) «+ 


I-wish not to be understood as expressing an opinion that 


~ the-act. cures.any radical defects in-an indictment, orc ihat 


* Cro. Eliz, 739, 






pear to the Court to have been done within their jutisdje- Jee 189 1819. 
1 pune 


= 
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Jax. 1819. the time and place, when and where, the fact-was commit- 
The at ted, are not an essential part of it ; but I think they do ap- 
pear by a rational and obvious construction, of . this indict- 

tase Dick rent and as it is only by. a subtle and-refined course of 
' tation that the objection can be made perceptible 
to the mind, it is of that character which the act intended — 

to cure—Let the reasons in arrest of judgment he overrule 


— — im me ijwee bes we 


Sa 


; 


—s 


The Bp 


lansics Dichsbmteti 
A. being recognized in 800%. to appear, failed, and his recognizance was_ 
forfeited. Scire Facias issued against him to shew cause, “ why exe-~ 
“ cution should not issue for 8002. for a fine on a forfeited recognizance, 
* in failing; to appear; &c——Defendant pleaded “ nui sel record ;” ples 
negatived and judgment for the State. . o> 
The? defendant was recognized in the sum of éight hun” 
dred pounds to appear at the Superior Court of Law 
Edgecombe County ; and failing to appear, his recogni- 
zance was forfeited, and judgment nisi was entered against 
him. A scire facias was sued out, directed to the Sheriff 
of Wayne, commanding him “to make known to the de- 
“ fendant that he be and appear, &c. to shew cause why 
Prrwrarscctuewetientiesegy arp are fos othe 
“eight hundred ‘pounds for a fine on a forfeited recogni- 
“gance in failing to make his personal appearance at — 
“ March Term, &c. as he was bound to do.” 'To this scire 
facias, the defendant pleaded, nul tiel record. And it was 
submitted to this Canty ee ne 


scire facias. 


| vom Edgecombe. 


Te erak 


Taytor, Chief-Justice, delivered the opinion of the — 
Court : 

The word fine might well be left out, if it obscured or 
‘confounded the sense of the scire facias ; and it would then 
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read “ eight hundred pounds on a forfeited recognizance.” Jax. 1819. 
But if the word’ be retained, it is not possible for thede- .—<,. 
fendant to misapprehend the purport of the scire facias, be- _—v. 
cause the meaning intended to be affixed to the word, is’ Dickens 
explained by’ what follows. When the state exhibits the 

record shewing that the defendants recognizance was_for- 

feited, the fact affirmed in the scire facias is substantially 

proved, and the plea of nul tiel record, negatived—Let 
judgment be entered for the State. 
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"The State, 
. py, [Pron Wayne. 
Barna Jernigan. 


The act of 1779, ch. 11. declares, “that any person of persons, ho 
“shall hereafter steal, or shall by vidlence, seduction or any other 
“ means, take or carfy away any slave or slaves, the property of anoth 
“ with an intent to sell or dispose of to another, or appropriate to their owt 
“use, such slave or slaves, &c, shall suffer :death, without benefit 
“ clergy.”—The indictment charged that 4. did steal, take and 
away a male slave named Amos, of the value of fifty: shillings, and thé 
property of one B. contrary to the act of the General Assembly in sucl 
case made and provided. Although the stealing is not described ash 
ing been accompanied with either of the intentions, to wit : to 
priate to his own use, or sell or dispose of to another, the benefit 
clergy is taken away by a conviction on the indictment. 

The design of the act is two-fold : Ist, to punish the crime of stealing | 
slave with death, by taking away the benefit of clergy, to which the 
fender was entitled at common law. 2d, to punish in the same way 
other wrongful means of depriving an owner of his slave, whether 
force or fraud, if the act were accompanied with an intention to 
the slave or to appropriate him to the taker’s use. 

Whape.s Stetete empliye terms of art. ob tockaieal terns, tiny Gallh 
taken according to the acceptation of the learned in each art, trade 
science, the word stealing imports a felonious taking and carrying 
the personal goods of another. But the taking by violence or seducti 
the slave of another, will be felonious or not, as it shall be done 
or without an intention of selling or disposing of said slave to anc 
or appropriating him to the taker’s use. 

The words of the Statute, “ with intent to sell or dispose of to a 
or to appropriate to his own use,” relate to “ the taking by 
seduction or any other means.” 

The true meaning of the maxim, “ proximo antecedenti fiat relatio 
impediatur sententia” is, that reference shall be made to the next 
cedent or not, accordingly as the sense, and reason and justice of t 
thing require it. 

The indictment contained three counts. In the f 
count, it charged “ that Barna Jernigan, late of the Co 
“ty of Wayne and State of North-Carolina, not havi 
** the fear of God before his eyes, but being moved and se 
** duced by. the instigation of the Devil, on the twenty 
‘¢ fourth day of March, in the year of our Lord one thou- 
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“ sand eight hundred and sixteen, at and in the County of 
«« Wayne aforesaid, with force and arms, a certain male 
“slave named Amos, of the value of fifty shillings, 


13 


Jai. 1819, 
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«< and the property of.one John Coor Pender, of the Coun- Barn Jer 


«< ty of Wayne, feloniously did steal, take and carry away, 
‘‘ contrary, to'the act of the General Assembly in such case 

‘‘ made and provided, manne cK and dignity 
* of the State.” 

In the second count, the hadictecent chilled, “ that the 
‘‘ said Barna Jernigan, on the day and year aforesaid, and 
“‘ at the County aforesaid, one other male slave named 
‘«* Amos, of the value of fifty shillings, and the property of 
‘‘ one John Coor Pender, of the said County, feloniously 
“ did seduce, take and carry away, with an intention the 
* said slave Amos to appropriate to his own use, contrary 
* to the act of the General Assembly in such case made 
* and provided, entitled “ An act to prevent the stealing 
* of slaves, or by violence, seduction or any other means, 
“‘ taking or carrying away any slave or slaves,.the pro- 
“< perty of another, and for other purposes therein men- 


“ tioned,” and against the: peace and dignity of the State.” 


_ In the third coant, the indictment charged, “ that the 
«gid, BartesJernigumy onthe day ssid: yoqnaloressid, and 
Dian County aforesaid, one other male slave named 

«« Amos, of the value of fifty shillings, and the property of 
“« one John Coor Pender, of the said County, feloniously 

“ did:geduce, take andiarry away, with an intention the 


“ said slave Amos to sell and dispose of, contrary to the . 


pct of the General Assembly in ouch Case made and pro- 

“ vided, entitled “an act, &c.” and against the peace 
* and dignity of the State.” 

The prisoner was found guiity ; and it being asked why 
sentence of death should not be pronounced against him, 
Gaston, Stanly and Mordecai shewed for cause, that apon 
the first count in the indictment, the prisoner was entitled 
to the benefit of clergy; for that the -offence set forth in 
that count is not specified in the particular ~werds of the 





14 
Jan, 1819, 


The State 


ww * 
Barna Jerni- 


gan. 


CASES ARGUED AND DETERMINED IN. THE 


Statute, and is to be considered a larceny at common law :) 
and that the second and third counts do not specify the of- 
fence in the particular words of the statute, and that the of. _ 
fence charged in the said counts, is not indictable at com-— 
mon law, and therefore no judgment. can be pronounced 

against the prisoner upon these counts. And the prisoner 
having appealed from the decision of the Court below up-| 

on these reasons. 


Tartor, Chief-Justice, delivered the opinion oft 
Court : 

The gitdincds hiliicaitited dah cmndihes ak aauanel 
described in an act of the General Assembly passed in the 
year 1779, entitled “ An act to prevent the stealing 
*‘ slaves, or by violence, seduction or any other means, © 
“ taking or conveying away slaves the property of an-) 
“ other, and for other purposes therein mentioned.” The 
words of the second section under which the offence arises, 
are, “that any person or persons who shall hereafter | 
“steal, or shall by violence, seduction or any other — 
«* means, take or carry away any slave or slaves the pro- 
«* perty of another, with an intent. to sell.or dispose of to — 
‘‘ snother, or appropriate to their own use, such slave or 
‘ slaves, &c.” going on to describe another crime, and — 
cee Seay naan ene 
several offences so specified. | 

The indictment contains three cofitits. The first char 
ges the prisoner with stealing the slave Amos, the property — 
of John Coor Pender, and concludes against the form — 
of the Statute—The second charges that the prisoner did 
seduce, take and carvy away the slave, with an intention 
to appropriate him to his own use—The third count dif- — 
fers from the second, by charging the intention of the pri- © — 
soner to have been, to sell and dispose of the slave. These —— 
counts also conclude against the form of the Statute. 

It has been contended by the prisoner’s counsel, that the 
benefit of clergy is not taken away by a conviction on the 
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frst count, becanse the'stealing is not described as having 
been accompanied: with’ either of those intentions, to wit, to 


Jas. 1819. 
yee 
The State 


" ' of to ano- . er 
appropriate to his own use, or to sell or dispose =. ae 
ther, which the Legislature has thought fit to connect with gan. 


the crime; and, further, that the act being highly penal, 
ought to receive a strict construction, and on the side of 
lenity. On the two last counts it is alleged, that the indict- 
ment has departed from the words of the statute, in using 
the verb “<did steal,” instead of the substantive “ seduc- 
tion ;” in charging that the prisoner “ did seduce and take 
away,” instead of charging that he took the slave away 


“ }ity.with which they were urged. 


ing, judgment may be awarded, if any one count in the in- 
dictment be good, we shall forbear to give any opinion 
upon the two-last counts, believing that the crime is pro- 
perlydescribed in the first, according to the words of the 


4 


‘thas been argued, that whenever a statute renders.an act, 


which was criminal at common law, more penal when done 
the offence as it is described in the statute, otherwise only 


the common law judgment can be awarded by the Court. 


Numerous authorities prove the soundness of this position, 


| and its inviolate observance, is of vital importance to the 
security of the-citizen. But it is not perceived, that the 
» offence of stealing a slave, is described in the statute, by any 
circumstances or characteristics not appertaining to it at 


common law. . The design of the act, as it is to be collected 
from: the. words, is two-fold, ist. to punish the crime of 
stealing a, slave with death, by taking away the benefit of 
clergy ;,to which. the offender was entitled at common law ; 
edly, to punish all other wrongful means of depriving an 
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Jax. 1819. owner of his slave, whether by force or fraud, if the 
a 4 were accompanied with an intention to sell the slave, < 
« appropriate him.to the taker’suse. Under-the several de 

Heme Je=ni criptions in, the last head, acts might have been commi 
before the statute, certainly not amounting to felony ; 
some cases forming only a trespass, and in others, a tr 
pass which could only be redressed by a civil action. ‘hi 
kind of property was, however, exposed in a peculiar’ 
ner to the artifice and depredations of dishonest men 5: 
besides violence, to which it was liable, in common 

- other chattels;'a slave, being a moral agent, might be 
dressed through the medium of his hopes and his fears, 
passions and affections, and thus seduced or driven fr 
the service of his owner, into thatof the spoiler. It is ev 
dent, therefore, that additional legal sanctions D 
cessary to guard a property thes assailable ; more ¢ 
cially, as the loss to the owner was as great as‘if he 
been deprived of it in a felonious manner, and there wa 
not less moral turpitude in the offender. . Nor 
expose themselves to a prosecution for felony, 


giableas it was, when they could accomplish their d 


purposes by means which were mot even the” of 
in this state of things the Legislature interposed, ané 
what they: meant to do, is clearly explained inthe prenmtleg 
of the act.‘ Whereas it is necessary that the’ per 
«+ practice of stealing, or otherwise carrying away" ave 
« the property of others, &c.” ' Fhey then proceed to specif} 
the crimes and ascertain the pubishment'; indoing- wh 
they place the other offences in the same grade of ‘¢ 
nality with stealing, provided they partake of that ind 
pensible ingredient of stealing, an intention to rial 
to the taker’s use, or to sell or dispose of to another. 
a statute emp s terms of art, or technical'terms,’ thé 
must be taken according to the acceptation of ‘the lear 
in each art, traile, or science. Were a Divine called w 
to expound the eighth commandment, he might, with gret 


. 


"I ¢Sn ge 


\* 
' 
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propriety, explain stealing to-signify any act of wrong, op- 4*®t818 Janeaeig. * 
pression or injustice, affecting the property of another. The But 
But where a Lawyer defines it as the subject of municipal ae 
pahent, he allowed ely to cll ty «the fonows™ 
“ taking and carrying away the personal goods of another,” 
and that the sense of felonious is“ Causa Lucri.” It is dif- 
ficult to conceive, therefore, that the Legislature, enacting 
a law to be executed-by the courts of justice, should have 
undertaken to describe by a wordy circumlocution, an of- 
fence familiarly‘known in the law-for ages; by the use of 
a single word. The other offences described in the statute 
were not so known ; nor would it have been just or wise 
ome . to punish them withthe severity of capital.crimes, if they 
b Se ne eee erent 
: | : because the property might have been ta- 
18, without such intention, or even ‘with 


ba n, thetefore it velates,” and'to them alone 5. to the end 
oe they might be punishable in the same manner with 


While this appears to be the rational construc- 
"tion of the law, it is not perceived to offer any violence to 
the grammatical one. The substantives “ slave or slaves, 
the property of another,” are governed equally by all the 
verbs, “ steal, take, or carry away ;” and though the sen- 
tence containing-the two last verbs is divided from that 
the verb “steal” by the conjunction “ or,” yet 
it is by the'same means connected in sense ; so that “slave 
- orstaves the property of another,” are the objective case to 
_ all the'verbs. In the language of grammarians, “ person 
"oF persons” form the agent, “steal, take, or curry away” 
_ the attribute, and “slave or slaves the property of ano- 
Sar ther,” the object. This furnishes a subject for the word 
Steal” to operate upon ; and hence the objection is obvi- 

‘Wed, that the act would make it a capital felony to ‘steal 

any thing. Still it is said, that the intention expressed in 

Wi voharedohalddll, didi cate tee kate ge 
vern the words “ slave or slaves.” Reasons have been gi- 
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18 CASES ARGUED AND DETERMINED IN THE 


J«x. 1819. ven to shew that such a construction is inadmissible upon — 
The Sms oFdinary prin iples ; and it may be shewn that it is incon- 
narna’'rernj. Stent With the established rules of legal interpretation. 
gan. The rule of grammar that words shall be referred to the © 
next antecedent, has been adopted and enforced in the law 
from an early period, and has had a direct influence upon _ 
the decision of many cases. . But much to the credit of the ~ 
Sages of the Law, it has uniformly been received and } 
tised upon, with its proper limit and qualification, so as to” 
fulfil the intention of the Legislature in civil matters, to’ 
ascertain the design of parties in private contracts, and to” 
furnish a rational exposition of every instrument, public” 
and private, that called for the judgment of a court. Asa 
rule of legal construction, it stands thus, Proaimo antece- 
denti fiat relatio, nisi impediatur sententia ; and in the various’ 
cases in which it has been introduced, it has been rendered 
instrumental towards affecting a right understanding of th ‘ 
subject, and rendering substantial justice. A man ag me 
to abide the award of J. S. who awards that he shall pay” 
velbee'adahtstleih tom plied’ saci adie ; 
other shall make him a release. The word then shall not — 
be referred to the feast, but'to the time of payment of the 
money.* The statute 32 Henry VIII. ordains that none — 
shall buy right or titles in land, unless such persons have — 
been in possession of it, or of the reversion or remainder of — 
it, or have taken the rents and profits of it, for the space » 
of one whole year next before.. Here these words “ by the — 
space of one whole year,” shall be referred only to the sen- — 
tence next before, viz. to the taking the rents and profits.t — 
A case in Holt’s Rep. 449. is shortly this. A mandamus ~ 
was issued to restore John Freebody to the place of Burgess 
of a town, from which he had been ejected by the corpora- — 
tion. Part of the return on the-mandamus was, that at 
such a time one Sir John B. was Mayor, and that he as- 
sembled the rest of the Burgesses, and that the said John 
being summoned, &c. the said John Freebody was removed 
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* Dyer 15, b. t Plowd. 107. 
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by the said Mayor and Burgesses. The counsel for the J4». 1819. 
Corporation objected that the return wis not good, for that Bay 
it is, “the said John being summoned, Ac. the said John Ne 
Freebody was removed,” and the word “said” refers ga; 
“ Proaimo antecedenti ;” and that is John the Mayor ; so 
that John Freebody Was not summoned. But the Court 
- held it well enough; for “said” shall refer to the next 
ea antecedent, if it does not break the sense, as here it would 
pe. do 
o From all the cases on this subject, the principle to be 
_ extracted is, that reference shall be made to the next ante- 
Eemetonis'e? pote sccartingly a6 the ataap ang reason and jus- 
ve of the thing requiré it. And this is the conclusion at 
| which we had befure arrived without the aid of decided cases. te 
The very question, however, before us, has been decided “< 
" nm the case of the State v. Hall,* by a Judge, whose opi- ~~ 
IF dioes on every, subject, but. particularly on. this, mexit the 
mt highest respect. Judge Moore was appointed Attorney- 
_ General, a short time after this act of Assembly was passed, 
~ and discharged for a series of years the arduous duties of 
at office in a manner that commanded the admiration 
nd gratitude of his cotemporaries. His profound know- 
_ Jedge of the criminal law was kept in continual exercise by 
} a most varied and extensive practice, at a period when the 
_ passions of men had not yet subsided from the ferment of a 
_ civil war; and every grade of crime, incident to an unset- 
__ tled society, made continual demands upon his acuteness. 
ic, Seeecincane Sie leacecher ends sormaredion, or that 
while he enforced the law with an enlightened vigilance 
and untiring zeal, his energy was seasoned with humanity, 
1 leaving the innocent nothing to fear, and the guilty but lit- 
_ tle to hope. The opinion.of such a man, delivered on an 
occasion the most solemn in which a Judge could act, where 
a doubt in him would have been life to the prisoner, assumes 
the authority of a cotemporary exposition of the statute. 
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